
 
 
 
 

 
 
 

1 
 

Q & A ON SENATE AMENDMENT 1031 (Keenan/Pacheco Amendment)  
June 7, 2017 

 
 

Q. What is Senate Amendment 1031 (the Keenan amendment)? 

A. Amendment 1031 is an amendment to the Senate version of the FY2018 state budget concerning the 

Massachusetts Department of Transportation (MassDOT) and the MBTA Fiscal and Management Control 

Board (FMCB). It was proposed by Senator Keenan as lead sponsor and by Senators Eldridge, L'Italien, 

Pacheco, Lewis, Brady, McGee, Gobi, O'Connor Ives, Cyr, O'Connor, Boncore, Timilty, Moore, Rush,  

Forry, Ross, and deMacedo as co-sponsors. 
 

Q. What is the current status of the Keenan amendment? 

A. On Thursday May 25, 2017, the Senate adopted the amendment and subsequently voted 38-0 to approve 

the Senate version of the FY2018 state budget as amended. 
 

Q. What happens next in the FY2018 state budget process? 

A. The two legislative branches have each appointed three members to a Conference Committee to 

reconcile the differences between the House and Senate proposals (House No. 3601 and Senate No. 2076). 

On June 1, 2017, the Senate appointed Senators Spilka, DiDomenico, and deMacedo and the House 

appointed Representatives Dempsey, Kulik, and Smola to serve on the Conference 

Committee.  The Conference Committee will report a final compromise bill to the House and Senate for a 

final vote of acceptance in each branch (the House of Representatives passed its version of the FY2018 

budget on April 24, 2017). 
 

Q. When will the Conference Committee report its recommendations? 

A. Most likely, the Conference Committee will issue its recommended compromise budget bill during the 

last week of June. The Senate adopted its version of the budget on May 26, 2016 (FY2017), the committee 

was appointed on June 2, 2016 and the committee made its recommendation on June 29, 2016; the Senate 

adopted its version of the budget on May 22, 2015 (FY2016), the committee was appointed on May 27, 

2015 and the committee made its recommendation on July 7, 2015; the Senate adopted its version of the 

budget on May 22, 2014 (FY2015), the committee was appointed on May 29, 2015 and the committee 

made its recommendation on June 30, 2015. 
 

Q. What does the Keenan amendment do? 

A. It does three things: 
 

Provision 1) amends subsection 48 of Section 3 of Chapter 6C (MassDOT’s enabling statute) to 

provide that the duties of MassDOT’s designated labor relations representative shall include 

“ensuring that the department and its agencies adhere to good faith negotiations in all labor contracts 

or contract changes”; 
 

Provision 2) amends section 201(B) of Chapter 46 of the Acts of 2015 (the FMCB enabling statute) to 

provide that “if the privatization of a core transportation service or maintenance function is being 

proposed or considered” by the MBTA, the MBTA general manager shall provide in his statutorily-

required monthly update to the FMCB “an affirmation that good faith negotiations with the employee 

organizations representing the employees performing the work proposed for privatization have 

occurred prior to considering privatization and a description of those efforts including, but not limited 

to, a description of the bargaining history of the parties, including the dates, times, and lengths of 

negotiation meetings between the parties and any beliefs of the parties that an impasse exist.” 
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Provision 3) amends clause (v) of section 203(B) of Chapter 46 of the Acts of 2015 (the FMCB 

enabling statute) to provide that “[I]n addition to those powers otherwise provided in this act, the 

control board may . . . review any contract for the provision of services entered into or proposed by 

the authority, including contracts entered into before the establishment of the fiscal and management 

control board including, but not limited to, commuter rail and paratransit service contracts, and amend 

those contracts or contract proposals, as necessary, in accordance with their terms; provided, however, 

that in its review of any contract or contract proposal for the privatization of a core transportation 

service or maintenance function, the control board shall require the general manager to submit 

information regarding whether good faith negotiations occurred prior to considering privatization and 

shall consider this information in its determination of whether to approve or amend a contract.” 

 
Q. Does the Keenan amendment create problems for the MBTA and FMCB and, if so, how? 

A. Each of the three provisions of the Keenan amendment creates potential problems as follows:  
 

Provision 1: MassDOT’s enabling statute provides that “[t]he department shall have all powers 

necessary or convenient to carry out and effectuate its purposes including . . . the power to . . . 

designate a representative to act in its interest in labor relations matters with its employees.  The 

Keenan amendment would modify this provision by adding “that the representatives’ duties shall 

include, but not be limited to, ensuring that the department and its agencies adhere to good faith 

negotiations in all labor contracts or contract changes.” This provision is problematic for three reasons: 
 

1. Issues concerning chain-of-command. The Keenan amendment would mandate that an appointee 

of the authority (the labor relations representative) be responsible under law for enforcing a 

standard of conduct on his or her appointees, i.e. the Secretary of Transportation and the 

MassDOT board of directors. Under the current MassDOT enabling statute, the labor relations 

appointee lacks any semblance of authority to ensure that MassDOT and the MBTA adhere to 

“good faith negotiations” in its labor contract negotiating decision-making. The directors and 

leaders of MassDOT and the MBTA are the ones responsible for making decisions about what 

contract terms the public agencies are willing or unwilling to accept and pay for. The Keenan 

amendment up-ends the chain-of- command by putting an appointee in charge. 
 

2. Non-defined legal standards invite lawsuits. The MBTA’s leaders are all too familiar with the 

legislature’s history of imposing collective bargaining requirements on the agency that have 

mired it in legal challenges for decades. The Keenan amendment is an open-invitation to lawsuits 

owing to the fact that the term “good faith negotiations” is in the eye of the beholder. If the 

legislature wishes to alter the laws concerning collective bargaining at the MBTA, it has an 

obligation to do more than simply inject a colloquialism into MassDOT’s enabling statute and 

wait for the predictable lawsuits to come.   
  

3. Resultant legal challenges will further weaken the MBTA’s ability to reform itself. Virtually 

every serious public policy study of the MBTA’s financial problems has cited the agency’s lack 

of authority to effect changes through collective bargaining as a major impediment, owing to the 

MBTA’s extremely anomalous binding arbitration system. The MBTA and its supporters would 

welcome a serious legislative review of its anemic collective bargaining authority, but the 

Keenan amendment would instead pile on another layer of legal obscurity. The collective 

bargaining laws of the Commonwealth’s public agencies and municipalities have been written by 

the legislature and contain literally thousands of provisions that have been fought over and 

refined over decades. Provision 1 of the Keenan amendment does not represent the end result of 

a thoughtful and deliberative public policy process, which is what the public deserves, but 

instead employs the bizarre, counterproductive strategy of having the labor relations employee 

serve as the independent enforcer of an ill-defined—or rather non-defined—legal standard wide-
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open to legal challenges. 

 

Provision 2: The FMCB enabling statute requires that the MBTA manager give the FMCB a monthly 

update on the MBTA’s budget, performance against targets, and other aspects of its operations and 

administration. Provision 2 of the Keenan amendment uses another ambiguous and arbitrary means of 

changing public policy. In this case it is by imposing a never-seen-before legal requirement that the 

MBTA general manager give an “affirmation” during the monthly update “that good faith negotiation 

with the employee organizations . . . have occurred prior to  considering privatization.” This provision 

is problematical for two reasons: 
 

1. Invitation to lawsuits. As with provision 1, the biggest problem with this provision is that it 

establishes a statutory requirement for labor negotiations prior to considering privatization that 

could end up being challenged in court to impede privatization by means of challenging the 

veracity, or alleged lack of veracity, of the statutorily required “affirmation.” In other words, the 

statutory requirement would open up to the door to a wave of legal challenges enabled only be 

the introduction of this unique language. 
 

2. Impediment to legitimate management rights. The second problem is that it prohibits 

“negotiations . . . prior to considering privatization” and one may reasonably ask how this is 

even possible in any practical sense. The MBTA has for the past two years considered possible 

outsourcing of operations that could be provided less expensively through outside  bidding—and 

under the Pacheco Law suspension the MBTA has one more year to do so. As a practical 

matter, the consideration of potential outsourcing requires a comparison of agency versus 

potential competitively bid proposals. The Keenan Provision 2 would preclude even that from 

taking place. From an historical perspective, it is instructive to recall that in 1980, the 

Massachusetts legislature enacted c. 581, the MBTA Management Rights Act. The Act granted 

MBTA administrators the right to determine whether goods or services should be made, leased, 

contracted for, or purchased on either a temporary or permanent basis. It did so by excluding 

these matters from collective bargaining. Two years ago, the legislature granted a three-year 

window during which the MBTA is again able to seek competitive bids for agency operations 

where there might be cost savings potential. The Keenan amendment opens the doors for years of 

additional court challenges to cost savings initiatives at the MBTA and effectively eliminates the 

third year of the Pacheco Law waiver. 

 
Provision 3: The FMCB enabling statute currently grants the Board the authority to review any 

contract for the provision of services entered into by the authority and amend those contracts, as 

necessary, in accordance with their terms. Provision 3 of the Keenan amendment, like the language of 

provision 2, would amend this process to “require the general manager to submit information regarding 

whether good faith negotiations occurred prior to considering privatization and shall consider this 

information in its determination of whether to approve or amend a contract.” 
 

1. Susceptible to legal challenges. Similar to Provision 2, Provision 3 makes the FMCB and  

MBTA susceptible to legal challenges of whether “good faith negotiations”—a legally  nebulous 

standard—occurred prior to consideration of privatization and of whether due  consideration was 

given by the FMCB to information about any proposed privatization initiatives. 
 

2. Unnecessary. The provision is entirely unnecessary because this kind of notification by the 

general manager to the FMCB has occurred routinely since the Pacheco Law was suspended and 

by practical necessity will continue in the absence of the Keenan amendment provision.  

 


