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DEVELOPER SUES CAMBRIDGE
OVER CITY’S INCLUSIONARY
ZONING ORDINANCE

On December 3, 2025, real estate developer Columbia
St LLC filed a lawsuit against the City of Cambridge,
challenging the constitutionality of the city’s inclusionary
zoning policy. By definition, inclusionary zoning
incentivizes and/or requires developers to build below-
market-rate homes in otherwise market-rate projects.

Since 2017, Cambridge has required 20 percent of

the floor area of new residential developments with

at least 10 new units to be reserved for income-
eligible occupants. With average rents in Cambridge
hovering around $3,300/month, such deed-restricted
arrangements offer a way for some lucky tenants to live
in the city who would otherwise be unlikely to afford it.

At the same time, developers often claim that such
affordability mandates render many would-be housing
developments financially unviable. Patrick Barrett, owner
of Columbia St LLC, submitted multiple memos to the
Cambridge City Council in the spring of 2025 intended
to expose how the 20 percent inclusionary housing
requirement was virtually unworkable for developers of
smaller projects.

In one of the memos, Barrett argues that the consultant
reports justifying the 20 percent set-aside percentage
rest on flawed and outdated assumptions for
construction costs, financing metrics, and other factors.
He also contends that Cambridge failed to fulfill 2
self-imposed requirement to reexamine the underlying
market conditions that informed the consultant’s
assumptions every five years.

Still, legal arguments presented in the lawsuit aren’t
premised on the alignment of Cambridge’s inclusionary
zoning ordinance with market conditions, but rather
whether the ordinance is constitutional. At the crux of
the argument is that inclusionary zoning constitutes

an uncompensated regulatory taking under the Fifth
Amendment, since the creation of the new market-

rate housing does not create the need for additional
affordable housing. Thus, the ordinance, in the words

of the legal complaint, imposes conditions on land use
permits without a direct, “essential nexus” to a legitimate
public interest, which nexus would be necessary to avoid
a violation of the takings clause of the Fifth Amendment.

Elsewhere, state courts have typically upheld
inclusionary zoning after local ordinances were
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In 2024, Cape Cod, population
233,000, had nearly twice as

many homes classified as vacant

as Middlesex County, population

1.7 million, home of Boston’s
northwestern suburbs. On Cape Cod,
91.4 percent of vacant homes were

classified as vacant because they

are “for seasonal, recreational, or
occasional use.” In Middlesex County,
the most common reason a home was
classified as vacant was that it is on
the market for rent.

[Source: American Community Survey
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challenged on similar grounds. In 2001, for example,
Napa, California’s inclusionary zoning policy survived

a lawsuit that invoked the takings clause. Other
unsuccessful challenges to inclusionary housing policies
were brought in 1990 in New Jersey and, more recently,
in 2023 in Pennsylvania. Simultaneously, some courts
have established certain types of affordability mandates
as illegal forms of taxation or unconstitutional regulatory
takings, such as in Wisconsin in 2006, but usually only
in the presence of a preemptive state law around such
mandates.

Still, legal precedents around regulatory takings of
property are evolving. Previously, requirements for an
“essential nexus” to a public interest were largely applied
to conditions imposed specifically on individual property
owners as part of discretionary local decisions. But

in 2024, a case out of California, Sheetz v. El Dorado
County, established that such requirements may also
apply to conditions imposed on “a broad class of
property owners through legislative action.”

Massachusetts legal scholars have long opined that
Sheetz could be used to challenge local inclusionary
zoning bylaws and ordinances. In 2026, Columbia St.
LLC v. City of Cambridge will put that idea to the test.
Potentially at stake is how much new housing can be
built in Massachusetts, as well as who is able to live in it.
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ON ACCESSORY DWELLING UNITS,
STATE PUTS ITS MONEY WHERE ITS
MOUTH IS

In August 2024, the Affordable Homes Act legalized
accessory dwelling units (ADUs) statewide in
Massachusetts. ADUs are small homes located on the
same lot as a larger, principal dwelling, often in backyard
cottages, attic or basement apartments, or garages
converted into living space. By February 2025, the state
finalized regulations implementing the new law, setting the
stage for a significant uptick in ADU development.

But significant barriers remain to building ADUs at scale
in Massachusetts, perhaps none greater than construction
costs. Custom-built ADUs typically cost between
$250,000 and $450,000. For a homeowner looking to
provide shelter to an aging relative or earn some extra
rental income during retirement, that’s a steep sum.

In December 2025, the state launched a series of
initiatives aimed at reducing some of these costs.

First, the state partnered with several private benefactors
to host an ADU Design Challenge, soliciting proposals
to create publicly available building plans that aspiring
ADU owners can use for free. By contrast, custom home
designs purchased from a licensed architect can exceed
10 percent of construction costs.

Some other states, including California, require
municipalities to make pre-approved designs available to
prospective ADU owners. And some cities, such as South
Bend, Indiana, even have free catalogues of building
plans available to incentivize the construction of new
housing in blighted neighborhoods.

Massachusetts’ ADU Design Challenge is a step in the
direction of South Bend and California, incentivizing
affordability over customizability in new housing. Winners
of the ADU Design Challenge will be announced in April
2026.

Massachusetts also earmarked $10 million in capital
expenses towards a new ADU Incentive Program.
According to a Governor’s Office press release
announcing the program, it will “focus on identifying
and addressing remaining barriers to ADU development
beyond zoning” while disbursing funds supporting
prospective ADU owners early in the process.

MassHousing, the state’s housing finance arm, has

also dedicated some funding to complement the ADU
Incentive Program with reduced-interest ADU construction
loans. However, it’s not clear exactly how much money
will be dedicated to ADUs, since the ADU loan financing
is subsumed into a larger program supporting “mission-
driven homeownership activities.”

In general, such public subsidy programs for new housing
can be difficult to scale up, and even subsidized ADUs
will almost always require some form of private financing
as well. But at one point, the state claimed that the ADU
Incentive Program could support the development of up
to 1,800 new homes, which would make it a remarkably
efficient subsidy program.

Time will tell whether the program lives up to this
standard. In the meantime, the ADU Design Competition
could help save architectural fees for aspiring ADU
owners, and the funding programs could help identify
further procedural pain points that inspire legislative
reforms to make it easier to build an ADU.
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Investors in housing have already pulled out
of Massachusetts because they’re concerned
about rent control. | don’t want to see housing
production stopped. We need to have housing
production move forward. | also understand
what’s driving rent control. | want to work
together to do something that’s sensible, that
creates more homes, builds more homes and
lowers costs for people.”

Massachusetts Governor Maura Healey on
why she plans to vote against a proposed rent
control ballot measure
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Court Case to Settle ‘Unfunded Mandate’
Claims Against MBTA Zoning

Banker & Tradesman

Upcoming issues of The House Call will
include segments on:

e The MBTA Communities Act

¢ Income-restricted home appraisals

e And morel!

The House Call is Pioneer Institute’s monthly newsletter covering housing-related news and market trends in Massachusetts. To receive the newsletter and
other economic opportunity research items in your inbox, subscribe to the mailing list at https://pioneerinstitute.org/center-for-economic-opportunity/
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