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T

HE MASSACHUSETTS CONSTITUTION HAS AUTHORIZED AN INCOME TAX SINCE 1915,
and ever since that taxing authority has always been subject to one significant restraint:
a prohibition on graduated tax rates. Put another way, our constitution requires a flat
income tax. Currently, that flat income tax rate sits at 5 percent, a competitive rate that serves
the Commonwealth well in its fight for good jobs against high tax jurisdictions such as New
York, Connecticut, and California. Indeed, despite the Commonwealth’s past reputation as
“Taxachusetts,” on five occasions voters have been asked to amend the constitution to eliminate the ban on graduated income taxes (in 1962, 1968, 1972, 1976, and 1994)—and they’ve
rejected the pitch every time.1
In the run-up to the 2018 election cycle, proponents of graduated income taxes thought they
had found a solution to the unpopularity of their cause: assure voters that any money raised by a
tax hike would be earmarked for two causes popular with the middle class, public education and
transportation spending. Thus, in the graduated income tax or so-called “Fair Share Amendment,” tax hike proponents engaged in logrolling, linking a 4 percent rate hike on incomes over $1
million to a constitutional earmark of the money to just education and transportation spending.
Specifically, the proposed graduated income tax ballot measure stated:

If approved, will the
graduated income
tax actually lead to
increased education
and transportation
spending?

To provide the resources for quality public education and affordable public colleges and
universities, and for the repair and maintenance of roads, bridges and public transportation, all revenues received in accordance with this paragraph shall be expended, subject
to appropriation, only for these purposes. In addition to the taxes on income otherwise
authorized under this Article, there shall be an additional tax of 4 percent on that portion
of annual taxable income in excess of $1,000,000 (one million dollars) reported on any
return related to those taxes.2
That proposed ballot measure never made it before voters. In June 2018, in the landmark
decision Anderson v. Healey, the Massachusetts Supreme Judicial Court ruled that the measure
violated the state constitution’s ban on citizen-initiated ballot questions that combine unrelated
subject matters—in that case, a new graduated income tax and two disparate subjects of spending.
But the related subject matter requirement does not apply to proposed constitutional amendments that originate in the Legislature. So almost as soon as the ink was dry on Anderson, supporters of the tax hike on Beacon Hill moved the graduated income tax into a legislatively-proposed constitutional amendment and set the stage for a renewed battle in 2022. Their expectation
remains that voters, eager to support increased education and transportation spending, will vote
for the tax increase.
That leads to a crucial question: if voters go for it, will the graduated income tax actually
lead to increased education and transportation spending? Proponents of the tax hike certainly
want voters to think that it will. Raise Up Massachusetts, the coalition of advocacy groups that
originally developed the proposal, states unambiguously on its website that “The new revenue,
approximately $2 billion a year, would be spent on quality public education, affordable public
colleges and universities, and the repair and maintenance of roads, bridges, and public transportation.” It suggests that this “new revenue” will be used to “improve” schools and to “invest” in
transportation.3
Maybe. Or maybe not. The fact is, the proposed constitutional amendment contains no assurance of new spending on education or transportation. To the contrary, it is entirely possible that
even as tax revenues increase, education and transportation spending could stay the same, or even
fall, without violating the amendment.
The critical point is this: on its face, the proposed amendment only requires that the specific
revenue raised by the tax be earmarked to education and transportation. It says nothing about the
total amount spent on those two causes. And money, of course, is fungible.
Some simple math shows the problem. The new tax, as of 2018, was expected to raise about
$2 billion each year. How much does the state government already spend on education and
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transportation? The fiscal year 2020 budget directed $7.9 billion to the Executive Office of Education and $573 million to the Department of Transportation.4 This is almost $8.5 billion total,
all funded from sources other than the graduated income tax.
If the constitutional amendment passes, the Legislature could play a shell game: dedicate the
$2 billion raised through the graduated income tax to those two line items, add $6.5 billion in
revenue from other sources—down from the $8.5 billion previously being used—and leave total
education and transportation spending exactly where they were. In the meantime, the Legislature
will have freed up $2 billion in revenue from other sources to spend on whatever it wants.
Is that really how it would work? Just ask Attorney General Maura Healey. In Anderson v.
Healey, another problem with the proposed ballot measure was its dedication of the expected
graduated income tax revenue to education and transportation spending; that sort of “specific
appropriation,” cemented in the constitution, cannot be done in a citizen-initiated ballot measure.
In addressing that second hurdle to the ballot measure, the Attorney General told the Supreme
Judicial Court not to worry about it, because any earmarking could be rendered moot by precisely
the sort of shell game described above:
The Legislature would retain ultimate discretion over spending choices for the additional
reason that money is fungible. Because the proposed amendment does not require otherwise,
the Legislature could choose to reduce funding in specified budget categories from other
sources and replace it with the new surtax revenue. As long as the total spending in these
combined categories did not fall below the revenue generated by the surtax in any particular
year, the Legislature would be in compliance with the proposed amendment.5
The late Chief Justice Ralph Gants understood this too, asking the Attorney General’s counsel
at oral argument whether she agreed that, if the graduated income tax amendment passed, it “may
or may not result in any increase in education or transportation or education spending.” Counsel
responded that the Chief Justice’s understanding was correct.6
Tax hike proponents on Beacon Hill also recognize that the graduated income tax measure
contains no assurance of increased education and transportation spending. And they see no problem with it. During debates on the proposed ballot measure, an amendment was offered that would
have required the new tax revenues to be spent incrementally on education and transportation,
over and above what already is spent. That amendment was defeated, leaving legislative budget
writers maximum discretion to engage in the shell game predicted in the Attorney General’s brief.
The record is clear. The graduated income tax amendment is being pitched to voters as a means
of increasing education and transportation spending. But that is true only in the sense that every
tax increase gives politicians more taxpayer money to spend on whatever they want. The graduated income tax proposal contains no assurances. As a practical matter, given existing spending
levels, every dollar it generates could be siphoned off to some other purpose without violating
the proposed constitutional amendment’s text. If the state constitution is going to be amended
to allow a graduated income tax for the first time ever, the terms of the debate should be honest.
Unfortunately, this proposal is anything but.
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